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RECOMMENDATIONS CONCERNING THE IMPROVEMENT OE 
MEDICO-LEGAL METHODS. 

By Dr. Pearce Bailey. 

The speaker said it was not difficult to point out glaring defects in our 
code of criminal procedure, judged by the standards of modern psychiatry, 
but legal, judicial, and even medical obstacles stood in the way of remedy¬ 
ing these defects. Any change from existing conditions would be possible 
only after a severe and prolonged contest by concerted forces. The 
fundamental error in criminal lunacy cases was the test of responsibility; 
i. e., the knowledge of right and wrong as to the act at the time of its 
commission. This had been condemned by medical writers as being no 
test at all. Should the letter of the law be strictly observed, no lunatic 
could, under it, escape the full punishment for his offense, unless it could 
be shown that, at the time of the commission of the act, he suffered from 
distinct clouding of consciousness. Under this law, nevertheless, many 
murderers had been acquitted by reason of insanity. A loophole had been 
left in certain States—not 'New York—by adding the “uncontrollable im¬ 
pulse” clause. When this clause did not exist the fate of the prisoner de¬ 
pended upon the construction which the jury saw fit to place on the 
knowledge of right and wrong as mentioned in the law. The question 
would naturally arise why, if so unsatisfactory, this test had stood so long 
with so little variation. The reasons were evident. Defective as is the 
knowledge of right and wrong as a test of responsibility, no better sub¬ 
stitute had ever been offered. Another reason why this law had stood 
might be found in the fact that the matter is always in the hands of 
laymen to whom the science of psychiatry is practically unknown. This 
test would have to endure so long as the code of criminal procedure re¬ 
mained what it is to-day, for the reason that this test is as good as any 
single test of insanity might be. Modern psychiatry demanded that this 
test be, not replaced by another, but be done away with altogether. 'No 
criminal procedure could be at harmony with modern views of mental 
disease as long as there was no middle course between responsibility and 
irresponsibility, and no means of judging between them except those fur¬ 
nished by the knowledge of right and wrong. Nothing had been more 
plainly taught by recent advances in psychiatry than that different 
States make different degrees of responsibility. No law which failed to 
take cognizance of this fact could be satisfactory to alienists. Before 
undertaking any legislation in the line of amending the code of criminal 
procedure, the society should bend its energies toward the passage of a 
law which emanated from the society and which was in the hands of the 
committee at Albany. This law, if passed, would do away with many of 


41 



42 


NEW YORK PSYCHIATRICAL SOCIETY 


the present evils of court procedure. It was suggested that the model 
plan for procedure in criminal cases would be that the question of lunacy 
be referred by the court to a committee of three, at least two members of 
which should be medical men. These men should have been certified as to 
their moral character and should have passed an examination as to their 
qualifications to pronounce on the mental conditions. There should be 
several such experts appointed in every judicial district. The commission 
thus appointed should examine into the mental state of the prisoner and 
report to the court. They should determine the degree of responsibility; 
that is, they should determine the character of the mental disease, if any, 
from which the defendant was suffering, and report in accordance there¬ 
with that he was fully responsible, partially responsible, or irresponsible. 
Partial responsibility in capital cases should be sufficient to remit the 
death sentence, but no one who had committed murder and who was ac¬ 
quitted on the ground of partial responsibility should be restored to 
liberty under ten years. In other felonies the cases of partial responsibil¬ 
ity should have the shorter sentence optional with the judge. The report 
of the committee should be handed to the court and become part of the 
evidence, and should be the only medical expert evidence. 

Dr. William Hirsch, of New York City, was of the opinion that no 
law, however good, would remedy the present condition - of affairs so 
long as we have not to deal with honest men. If it be possible for cor¬ 
ruption or any kind of dishonesty to enter legal procedures, then the best 
law could not be carried out in an ideal way. On the other hand, laws, 
no matter how defective, could be so handled that they would answer the 
purposes of humanity and truth if we have to deal with honest men. This 
society should direct its attention to its own profession and endeavor to 
raise the standard of expert testimony to such a'point that dishonesty and 
incapacity would not be brought to bear in criminal procedures. 

Dr. William Mabon, of New York City, thought the present law un¬ 
satisfactory, but so many questions were involved that it would be diffi¬ 
cult to formulate anything that would improve conditions as they exist. 
He advocated referring the matter to a committee who should investigate 
conditions not only in this country but abroad. Nothing could be ac¬ 
complished until the legal profession could be brought into closer touch 
with the medical profession. 

Dr. A. R. Dieffendorf, of Middletown, Conn., asked Dr. Bailey to state, 
in closing the discussion, just what standards physicians would have for 
determining the degree of responsibility. He believed that neither the 
legal profession nor the community would permit a commission of alien¬ 
ists to pass upon that matter without knowing the rules which the physi¬ 
cians applied. He asked further if Dr. Bailey, in looking up the matter, 
had been able to determine how the criminal procedure in Great Britain 
had brought about the remarkable condition to which he referred; viz., 
that there were just as many men found not guilty of first degree murder 
on account of insanity as were found guilty and hung. 

Dr. L. Pierce Clark, of New York City, was heartily in accord with 
the suggestion made by Dr. Bailey, and favored the appointment of a 
committee to study the matter very thoroughly. The law in the main 
was far better than what is in force at the present time, but a proper 
statute could be worked out only after careful study from a legal as well 
as from a medical viewpoint. 

Dr. William L. Russell, of Poughkeepsie, N. Y., was, on the whole, in 
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accord with the suggestions presented in the paper, and believed that a 
committee might, by prolonged study and the presentation of preliminary 
reports, bring out a discussion of the whole matter that would be very 
helpful. He referred to the committee appointed two or three years ago 
by the American Medico-Psychological Association to confer with the 
American Bar Association, and thought it would be well for the commit¬ 
tee under consideration to confer with this and other similar committees. 
A special procedure might be instituted to determine the advisability of 
detaining those who have committed murder or homicide and who have 
been acquitted on the ground of partial responsibility. 

Dr. August Hoch, of White Plains, N. Y., said it was not so much a 
question of making, or urging the making of a different law in regard to 
the matter of responsibility, as it was of urging that a better basis be 
furnished for forming a medical opinion. In most cases experts would 
not differ so much about a given case if all had the same facts, and 
enough facts. The divergence of opinion arose because, in many in¬ 
stances, the experts were working with an utterly insufficient knowledge 
of the case, so insufficient, very often, that in every-day practice no con¬ 
scientious psychiatrist would think of forming an opinion upon it. 

Dr. Allan McLane Hamilton, of New York City, thought there'should 
be some rapprochement between the medical and legal professions, and to 
this end suggested that a committee be appointed to confer with the 
Appellate Division of the Supreme Court with reference to the question 
in hand. Dr. Bailey had been misinformed concerning English laws. 
In the question of murder the facts were left to the jury, which enquired 
into the matter, the question of insanity coming up later. Expert wit¬ 
nesses were not objected to, but the final decision was left to some rep¬ 
resentative of the crown. He agreed with Dr. Bailey concerning the ten 
years’ confinement of individuals acquitted of murder on the ground of 
partial responsibility. In disputed cases, however, the time of confinement 
need not necessarily be ten years. 

Dr. Charles L. Dana, of New York City, did not take quite so pessi¬ 
mistic a view of the matter as did Dr. MacDonald. The committee, if 
appointed, should confer with prominent judges and lawyers, particularly 
criminal lawyers. The question of partial responsibility was^ an im¬ 
portant one, and if all alienists would accept the idea that there is such a 
thing as partial responsibility it would have its effect upon the method of 
procedure. It would be useful for the committee to undertake work along 
the line of devising a test for insanity which might be accepted by the 
legal profession. 

Dr. Adolf Meyer, of New York City, said that in practically all Euro¬ 
pean countries partial responsibility had been recognized in some form. 
The question was whether this could be so formulated as to be satis¬ 
factory to the community, for after all our laws were not so absolutely 
bad. There has been heretofore too much expression of mere opinion 
on the part of alienists without enough attention paid to the determina¬ 
tion of the actual facts. The relative looseness in the determination of 
facts and the too liberal acceptation of hypothetical questions on the part 
of physicians had led to the unfavorable impressions existing to-day. It 
was extremely difficult to form an idea as to what should be considered 
sufficient facts to justify an expert in giving an opinion. 



